WikiLeaks Document Release 

http: / /wikileaks.org/wiki / CRS-RL33203 
February 2, 2009 

Congressional Research Service 
Report RL33203 

Habeas Review in Death Penalty Cases: Selected Opinions of 

Judge Samuel Alito 

Alison M. Smith, American Law Division 
December 20, 2005 

Abstract. On October 31, 2005, President Bush nominated Judge Samuel A. Alito to replace retiring Associate 
Justice Sandra Day O’Connor. During Alito’s 15-year tenure with the U.S. Court of Appeals for the Third 
Circuit, the court has considered several habeas corpus petitions concerning the imposition of death sentences. 
This report provides an overview of selected opinions (majority and dissenting) by Judge Alito addressing 
habeas review in death penalty cases. 



http://wikileaks.org/wiki/CRS-RL33203 



Order Code RL33203 



CRS Report for Congress 

Received through the CRS Web 



Habeas Review in Death Penalty Cases: 
Selected Opinions of Judge Samuel Alito 



December 20, 2005 



Alison M. Smith 
Legislative Attorney 
American Law Division 



Congressional Research Service ❖ The Library of Congress 





Habeas Review in Death Penalty Cases: 
Selected Opinions of Judge Samuel Alito 



Summary 

On October 31, 2005, President Bush nominated Judge Samuel A. Alito to 
replace retiring Associate Justice Sandra Day O’Connor. During Alito’s 15-year 
tenure with the U.S. Court of Appeals for the Third Circuit, the court has considered 
several habeas corpus petitions concerning the imposition of death sentences. This 
report provides an overview of selected opinions (majority and dissenting) by Judge 
Alito addressing habeas review in death penalty cases. This report will not be 
updated. 
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Habeas Review in Death Penalty Cases: 
Selected Opinions of Judge Samuel Alito 



During his 15 years on the U.S. Court of Appeals for the Third Circuit, Judge 
Samuel Alito has participated in habeas corpus 1 review in 10 capital cases. Five 
cases were decided unanimously by three-judge panels; 2 the other five provoked 
disagreement between the judges. 3 These cases have addressed procedural issues, 
issues concerning jury selection and instructions, and the ineffective assistance of 



1 The process by which state prison inmates can get their constitutional claims before a 
federal court. 

2 See Bronshtein v. Horn, 404 F.3d 700 (3d Cir. 2005)(Alito J. /(upholding the district 
court’s invalidation of a death sentence due to the trial court’s failure to inform the jury that 
a Pennsylvania prisoner sentenced to life imprisonment may not be paroled, but rejecting 
inmate’s Batson’s claim and finding erroneous jury instruction in guilt phase to be 
harmless); Crews v. Horn, 360 F.3d 146 (3d Cir. 2004)(requiring federal district court to 
stay instead of dismiss mixed habeas petitions with exhausted and unexhausted claims 
pending exhaustion in state court, where dismissal would jeopardize petition’s timeliness 
under the Antiterrorism and Effective Death Penalty Act of 1996 [AEDPA]); Carpenter v. 
Vaugh, 296 F.3d 138 (3d Cir. 2002)(Alito, J.)(rejecting, under pre-AEDPA standard of 
review, claims of ineffective assistance of counsel in guilt phase but sustaining ineffective 
assistance claim in penalty phase, where defense counsel failed to object to trial judge’s 
misleading answer to jury’s question about availability of parole if defendant received life 
sentence); Terry v. Petsock, 91 A F.2d 372 (3d Cir. 1992)(Alito, J. /(finding no constitutional 
violation where jury convicting defendant of first-degree murder was not instructed on 
lesser-included offense of third-degree murder); Riley v. Taylor, 62 F.3d 86 (3d Cir. 
1995)(re versing district court’s denial of leave to amend initial habeas petition). 

3 Smith v. Horn, 120F.3d400 (3d Cir. 1997)(holdingthat [1] a reasonable likelihood existed 
that the jury improperly understood instructions as permitting it to convict defendant of first- 
degree murder without first finding that the defendant intended that the victim be killed; [2] 
the instruction on first-degree murder that improperly removed Pennsylvania’ s burden of 
proving specific intent violated the defendant’s federal due process rights; and [3] jury 
instruction permitting the jury to convict the defendant of first-degree murder without first 
finding that he had the requisite specific intent to kill was not harmless error); Riley v. 
Taylor, 277 F.3d 261 (3d Cir. 2001)(en banc)(holding that deference was not owed to state 
court findings that did not reflect completion of third step of Batson analysis); Rompilla v. 
Horn, 355 F.3d 233 (3d Cir. 2004)(concluding that the Pennsylvania Supreme Court’s 
decision regarding Rompilla’ s sentencing proceeding was not contrary to and did not 
involve an unreasonable application of clearly established Supreme Court precedent); 
Flamer v. Delaware, 68 F.3d 736 (3d Cir. 1995)(en banc)(consolidated with Bailey v. 
Snyder){fmdmg that Delaware’s sentencing scheme was a “weighing” one, thus warranting 
analysis under Zant as opposed to Clemons). Additional issues in Billie Bailey’s case 
unrelated to the issue common to Flamer’s case were decided by the Third Circuit in the 
same opinion. See id. at 754-59. Additional issues in William Flamer’s case were decided 
by the Third Circuit in Flamer v. Delaware, 68 F.3d 710 (3d Cir. 1995). 




